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Example 2. Assume the same facts as in ex-
ample 1, except that during 1972 B receives 
installment payments of $20,000 from the 
sales made during 1971 in the United States 
by business R, and of $80,000 from the sales 
made in 1971 to U.S. customers by business S, 
the total income from sources within the 
United States for 1972 attributable to such 
payments being $13,000. At no time during 
1972 is B engaged in a trade or business in the 
United States. Under section 864(c)(1)(B) the 
income of $13,000 for 1972 is not effectively 
connected with the conduct of a trade or 
business in the United States by B. More-
over, such income is not fixed or deter-
minable annual or periodical income. Ac-
cordingly, no amount of such income is tax-
able to B under section 871. 

Example 3. Assume the same facts as in ex-
ample 2, except that during 1972 B is engaged 
in a new business (business T) in the United 
States from July 1, 1972, to December 31, 
1972. Under section 864(c)(3) and paragraph 
(b) of § 1.864–4, the income of $13,000 is effec-
tively connected for 1972 with the conduct of 
a business in the United States by B. Accord-
ingly, such income is taxable to B under 
paragraph (b)(2) of this section. 

Example 4. Assume the same facts as in ex-
ample 2, except that the installment pay-
ments of $20,000 from the sales made during 
1971 in the United States by business R and 
not received by B until 1972 could have been 
received by B in 1971 if he had so desired. 
Under § 1.451–2, B is deemed to have construc-
tively received the payments of $20,000 in 
1971. Accordingly, the income attributable to 
such payments is effectively connected for 
1971 with the conduct of a business in the 
United States by B and is taxable to B in 1971 
under paragraph (b)(2) of this section. 

(d) Credits against tax. The credits al-
lowed by section 31 (relating to tax 
withheld on wages), section 32 (relating 
to tax withheld at source on non-
resident aliens), section 33 (relating to 
the foreign tax credit), section 35 (re-
lating to partially tax-exempt inter-
est), section 38 (relating to investment 
in certain depreciable property), sec-
tion 39 (relating to certain uses of gas-
oline and lubricating oil), section 40 
(relating to expenses of work incentive 
programs), and section 6402 (relating to 
overpayments of tax) shall be allowed 
against the tax determined in accord-
ance with this section. However, the 
credits allowed by sections 33, 38, and 
40 shall not be allowed against the flat 
tax of 30 percent imposed by section 
871(a) and paragraph (b)(1) of this sec-
tion. Moreover, no credit shall be al-
lowed under section 35 to a non- resi-

dent alien individual with respect to 
whom a tax is imposed for the taxable 
year under section 871(a) and paragraph 
(b)(1) of this section, even though such 
individual has income for such year 
upon which tax is imposed under sec-
tion 871(b) and paragraph (b)(2) of this 
section. For special rules applicable in 
determining the foreign tax credit, see 
section 906(b) and the regulations 
thereunder. For the disallowance of 
certain credits where a return is not 
filed for the taxable year, see section 
874 and § 1.874–1. 

(e) Effective date. This section shall 
apply for taxable years beginning after 
December 31, 1966. For corresponding 
rules applicable to taxable years begin-
ning before January 1, 1967, see 26 CFR 
1.871–7(d) (Revised as of January 1, 
1971). 

[T.D. 7332, 39 FR 44221, Dec. 23, 1974] 

§ 1.871–9 Nonresident alien students or 
trainees deemed to be engaged in 
U.S. business. 

(a) Participants in certain exchange or 
training programs. For purposes of 
§§ 1.871–7 and 1.871–8 a nonresident alien 
individual who is temporarily present 
in the United States during the taxable 
year as a nonimmigrant under subpara-
graph (F) (relating to the admission of 
students into the United States) or 
subparagraph (J) (relating to the ad-
mission of teachers, trainees, special-
ists, etc., into the United States) of 
section 101(a)(15) of the Immigration 
and Nationality Act (8 U.S.C. 
1101(a)(15) (F) or (J)), and who without 
regard to this paragraph is not engaged 
in trade or business in the United 
States during such year, shall be 
deemed to be engaged in trade or busi-
ness in the United States during the 
taxable year. For purposes of deter-
mining whether an alien who is present 
in the United States on an F visa or a 
J visa is a resident of the United 
States, see §§ 301.7701(b)–1 through 
301.7701(b)–9 of this chapter. 

(b) Income treated as effectively con-
nected with U.S. business. Any income 
described in paragraph (1) (relating to 
the nonexcluded portion of certain 
scholarship or fellowship grants) or 
paragraph (2) (relating to certain non-
excluded expenses incident to such 
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grants) of section 1441(b) which is re-
ceived during the taxable year from 
sources within the United States by a 
nonresident alien individual described 
in paragraph (a) of this section is to be 
treated for purposes of §§ 1.871–7, 1.871–8, 
1.872–1, and 1.873–1 as income which is 
effectively connected for the taxable 
year with the conduct of a trade or 
business in the United States by that 
individual. However, such income is 
not to be treated as effectively con-
nected for the taxable year with the 
conduct of a trade or business in the 
United States for purposes of section 
1441(c)(1) and paragraph (a) of § 1.1441–4. 
For exclusion relating to compensation 
paid to such individual by a foreign 
employer, see paragraph (b) of § 1.872–2. 

(c) Exchange visitors. For purposes of 
paragraph (a) of this section a non-
resident alien individual who is tempo-
rarily present in the United States dur-
ing the taxable year as a non-
immigrant under subparagraph (J) of 
section 101(a)(15) of the Immigration 
and Nationality Act includes a non-
resident alien individual admitted to 
the United States as an ‘‘exchange vis-
itor’’ under section 201 of the U.S. In-
formation and Educational Exchange 
Act of 1948 (22 U.S.C. 1446), which sec-
tion was repealed by section 111 of the 
Mutual Educational and Cultural Ex-
change Act of 1961 (75 Stat. 538). 

(d) Mandatory application of rule. The 
application of this section is manda-
tory and not subject to an election by 
the taxpayer. 

(e) Effective date. This section shall 
apply for taxable years beginning after 
December 31, 1966. For corresponding 
rules applicable to taxable years begin-
ning before January 1, 1967, see 26 CFR 
1.871–7(a)(3) (Revised as of January 1, 
1971). 

[T.D. 7332, 39 FR 44222, Dec. 23, 1974, as 
amended by T.D. 8411, 57 FR 15241, Apr. 27, 
1992] 

§ 1.871–10 Election to treat real prop-
erty income as effectively con-
nected with U.S. business. 

(a) When election may be made. A non-
resident alien individual or foreign cor-
poration which during the taxable year 
derives any income from real property 
which is located in the United States 
and, in the case of a nonresident alien 

individual, held for the production of 
income, or derives income from any in-
terest in any such property, may elect, 
pursuant to section 871(d) or 882(d) and 
this section, to treat all such income 
as income which is effectively con-
nected for the taxable year with the 
conduct of a trade or business in the 
United States by that taxpayer. The 
election may be made whether or not 
the taxpayer is engaged in trade or 
business in the United States during 
the taxable year for which the election 
is made or whether or not the taxpayer 
has income from real property which 
for the taxable year is effectively con-
nected with the conduct of a trade or 
business in the United States, but it 
may be made only with respect to that 
income from sources within the United 
States which, without regard to this 
section, is not effectively connected for 
the taxable year with the conduct of a 
trade or business in the United States 
by the taxpayer. If for the taxable year 
the taxpayer has no income from real 
property located in the United States, 
or from any interest in such property, 
which is subject to the tax imposed by 
section 871(a) or 881(a), the election 
may not be made. But if an election 
has been properly made under this sec-
tion for a taxable year, the election re-
mains in effect, unless properly re-
voked, for subsequent taxable years 
even though during any such subse-
quent taxable year there is no income 
from the real property, or interest 
therein, in respect of which the elec-
tion applies. 

(b) Income to which the election ap-
plies—(1) Included income. An election 
under this section shall apply to all in-
come from real property which is lo-
cated in the United States and, in the 
case of a nonresident alien individual, 
held for the production of income, and 
to all income derived from any interest 
in such property, including (i) gains 
from the sale or exchange of such prop-
erty or an interest therein, (ii) rents or 
royalties from mines, oil or gas wells, 
or other natural resources, and (iii) 
gains described in section 631 (b) or (c), 
relating to treatment of gain on the 
disposal of timber, coal, or iron ore 
with a retained economic interest. The 
election may not be made with respect 
to only one class of such income. For 

VerDate Mar<15>2010 13:13 May 09, 2011 Jkt 223092 PO 00000 Frm 00378 Fmt 8010 Sfmt 8010 Y:\SGML\223092.XXX 223092er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-08-20T08:38:47-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




